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LEGAL OBSTACLES TO THE REFORMATION OF PRISONERS 

By Samuel J. Barrows 
President of the Intematiomd Prison Commission 

The question whether prisoners can be refornaed is no longer an 
open one. It is as capable of scientific demonstration as that coal 
tar, the refuse of the gas works, can be made into saccharin or aniline 
dyes; that good white paper can be made from unclean rags, and that 
flowers can be raised from ungainly weeds. The question I have to 
consider is not the question "Can we reform offenders who come 
under legal restraint," but why do we not reform more? One ele- 
ment in the answer may be the character of the prisoner, another the 
character of the men under whom he is placed, but a third and poten- 
tial element lies in the defects of our whole legal system. The fact 
is that a vast number of men who come under the grasp of the law 
are not reformed because nothing is done to reform them. If you 
are going to turn rags into paper it is not merely a question of having 
a good machine at the paper mill and good operators; but you must 
see that the rags go to the mill and not to the dump. 

An engineer was called upon to study the defective water supply 
of a large city. He found that for years an eight-inch pipe had been 
diverting water into the sewer which ought to have been filtered and 
gone into the reservoir. It is so under our legal system. There are 
streams of life which ought to be filtered and which might be con- 
verted, turbulent streams though they are, into light and heat, and 
power, but which go off into the sewage. 

What are some of the defects of our penal codes? A fundamental 
defect is that they are legal not ethical. They embody certain 
antique ideas partly metaphysical and partly theological of retrib- 
utive justice. It is easy to trace their genesis to ancient society, 
easy to see how ideas of individual vengeance were embodied in a 
system of social retribution. Our codes are essentially punitive and 
the experience of centuries has shown that a system that is essentially 
punitive is not corrective. The legal tradition that to every offense 
there must be measured out a certain weight of penalty is simply a 
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modern application of crude ideas of primitive justice. If these 
codes were effectively deterrent their existence might be justified 
as a means of preventing crime; but experience shows that they are 
only in a small degree deterrent. 

Our codes do not represent any fixed or uniform standard of justice 
or morality. Thus according to comparisons made fifteen years ago 
by Dr. F. H. Wines, the maximum penalty for perjury in New 
Hampshire, Kentucky, and Connecticut was five years. In Maine, 
Mississippi and Iowa it was imprisonment for life. In Delaware it 
was punishable by a fine without imprisonment from $500 to $2000. 
The maximum penalty in Virginia for incest was six months' imprison- 
ment; in Louisiana, imprisonment for life; in Delaware, a fine of $100. 
In the States which impose life imprisonment for these offenses the 
idea of reformation is not included; it is simply the question of getting 
the man out of society. In Delaware, on the other hand, it is hard to 
see any reformatory element in the imposition of a fine of $100, which 
for a man with a good bank account simply amounts to a license to 
commit the offense. Nor does the five year penalty imposed in other 
States necessarily represent any reformatory principle. It depends 
upon what is done with the man during his confinement. He may 
come out better or worse. He is very likely to come out in the frame 
of mind of a prisoner who stole a large sum of money which he hid 
away in a safe place. After five years of imprisonment he asked 
the advice of the warden a few days before his discharge as to how 
he should invest his stolen money. His argument was that he had 
paid his debt to the State by serving five years and that therefore 
the money belonged to him. His position may not have been ethical, 
but it was logical. 

Another legal obstacle to the reformation of prisoners is the curious 
distinction made in the classification of offenses. They are legal, 
not moral. They are based not upon character, but upon circum- 
stance. Thus in determining in the State of New York whether a 
certain act of theft is a felony or a misdemeanor, three circumstances, 
time, place and value are taken into consideration. The boundary 
line of value is placed at $25; the boundary line of time between day 
and night, which varies with the seasons; and the question of place, 
whether it be a house or a railroad car, assumes importance. Now 
these distinctions have not the slightest ethical value. The thief 
who steals $24 may be worse than the one who takes $26. And 
the thief who steals from his employer's drawer at 3 o'clock in the 
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afternoon may be as bad as he who takes the same amount at 8 
o'clock in the evening. These legal distinctions so trivial in them- 
selves assume great importance because of the consequences attached 
to them. A felony is an offense for which a man may be sent to a 
State institution, and a misdemeanor is an offense for which he may 
be sent to a county institution. In the State institution as a felon 
he may be brought under reformatory influences. In the county 
jail as a misdemeanant he is brought under influences which not 
only do not make him better but tend to make him worse. In New 
York State we have been handicapped in our reformatory work 
for many years by this legal distinction. The Elmira reformatory 
was established only for felons, that is for the young man who steals 
$26 and not for him who steals $24; for the young man who has pil- 
fered after dark and not in the daylight. Ten thousand young men 
every year lie neglected in the jails and county penitentiaries in the 
State of New York because there is no power under the law to sen- 
tence them to the State reformatories. In some States the dis- 
tinction, I am glad to say, is not applied, nor does it apply to women in 
the State of New York. 

Another legal obstacle to the reformation of the offender is the 
legal habit and tradition from which we are only beginning to free 
ourselves, of considering each offense as a distinct, separate act to 
which is attached a separate penalty. As has been well said, the 
code is fitted to the crime, instead of to the criminal. This defect of 
the code appears in its worst form in the short sentence. A petty 
thief steals a small sum of money; he is sent to jail for three months; 
in a short time he repeats the offense and is sentenced for the same 
term. He goes on repeating his thievery. He comes before different 
judges but he goes back and forth to the same institution. There 
are men in prison who have been there ten, twenty, thirty times. A 
young man twenty-six years of age, still young enough to be within 
the reformatory age, was sentenced twenty-six times to the county 
jail and workhouse, but never long enough at any one time or 
at any one place to effect any change in his habits. Provide the 
best reformatory in the world; equip it with the best apparatus; let 
it be manned with the very best corps of officers and instructors 
and it will be totally ineffective if prisoners are committed to it for 
terms ranging only from ten days to three months. 

The short sentence is seen at its very worst in our legal treatment 
of drunkenness. In Chicago a man was committed for drunkenness 
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300 times; in Scotland, a woman 333 times. Yet the judge who im- 
posed the sentence for the 333d time paid no attention to the fact 
that the offender had committed the same offense 332 times before. 
The legal treatment of drunkenness practically ignores all physio- 
logical considerations. It treats the prisoner as an abstraction, not 
as a human being. It punishes the offense while ignoring the offender. 

Modern studies of the criminal- and of the forces of heredity and 
environment which go to produce him, as well as the forces of educa- 
tion which influence and change his character, have led to some modi- 
fications in our laws providing that previous convictions, and the 
character of the offender should help to determine the disposition 
that is to be made of him. We have so far modified our judicial 
system as not to punish for criminal acts offenders who are decided by 
confident experts to be imbecile or insane; we are taking out of the 
catalogue of criminality children under sixteen years of age and sub- 
jecting them to a procedure which is educational rather than penal. 
These are welcome indications that instead of merely concentrating 
the attention upon the act, we are coming to study the actor. It 
is quite possible that physiology and psychology will be of the greatest 
importance in the future in helping a court to determine not merely 
under the rules of evidence whether an accused person committed a 
certain act, but whether he is a fit person to be at large in society and 
whether he should not be submitted to processes which shall pro- 
foundly influence and perhaps renovate his character; or if he is an 
habitual and hopeless offender, be committed permanently to prison or 
to a farm colony so that society may be protected against his release. 

I have spoken of the outflow, the wastage, the flow into the sewage; 
but this is not all. The great menace to society is that there is a 
constant backflow from the social sewage. Thousands of criminals 
are let loose in society who are no better, but somewhat worse, than 
when they were committed to those pools of moral contagion, the 
county jails. They pollute anew the sources of our social life; they 
breed a new crop of criminals. The short sentence and the county 
jail together are responsible for much of this distribution and infec- 
tion. Nothing too severe can be said about the county jail system. 
It is not merely a question of washing them out, cleaning them from 
vermin, and putting windows into the dark rooms; the prison archi- 
tect and the prison physician alone cannot remedy the matter. The 
system is supported by legal distinctions which are fundamentally 
wrong. 
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One of these legal distinctions is purely geographical. A State is 
divided into a certain number of districts called counties. While the 
criminal code is made to cover the whole State, the judicial and penal 
system is affected by county divisions. Thus in many States the 
county court sentences the misdemeanant to the county institution. 
There is no State control over these county institutions, no uniformity 
in structure, discipline or regime; Crime is treated as a social matter. 
It is impossible, however, to deal effectively with it on county lines. 
Take the 15,000 young men in the State of New York who might be 
good subjects for reformatory treatment. It is impossible for every 
county to have an independent reformatory. It is extravagant and 
unnecessary. It is impossible to classify prisoners properly in the 
smaller counties. The only remedy for the utter failure of the county 
system is to establish State control for all offenders who have vio- 
lated State laws. The difference in stigma between a State prisoner 
and a county prisoner should disappear. It has no deterrent or reform- 
atory value. A few district prisons or reformatories in different parts 
of the State will accommodate all sentenced prisoners. The county 
jails properly remodeled should be reserved only as houses of deten- 
tion for those awaiting trial. 

One of the worst features of the county system and one which con- 
stitutes a great obstacle to the reformation of prisoners is the fee 
system: the practice of paying sheriffs so much a head for every 
prisoner admitted and discharged, and so much per day for the board 
of every prisoner committed. This system is a relic of the system 
which prevailed in England when John Howard began his work more 
than a century ago and strange to say it still exists in most of the 
States in the Union. It furnishes a motive to the sheriff for having 
as many men in jail as possible and keeping them there as long as 
possible. Investigations in thirty counties in New York which have 
abolished the fee system and substituted a salary for the sheriff 
show a reduction in prison population and in expenses of from 10 
to 50 per cent. The whole fee system is fraught with scandal and 
corruption. A few weeks ago I discovered in the jail of Queens 
county, New York, which is still under the fee system, that 840 
young men between the ages of sixteen and thirty, all of whom should 
have gone to reformatories, had been committed to this county jail 
not for the benefit of the prisoner, but for the benefit of the sheriff. 

It is a serious indictment of our present penal system that it com- 
mits many thousands of offenders to prison who without any danger 
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to society can be better dealt with without imprisonment. The pro- 
bation system, appUed not only to children but to adults without 
limit of age, is now firmly rooted in half a dozen of our States, and 
under the form of suspension of sentence has been established in 
France and Belgium for almost twenty years. In Massachusetts 
the number of those placed on probation has gradually risen from 
a few hundred to nearly ten thousand. In France it has risen year 
by year until it has reached 39,000. This system on its introduction 
had to meet the opposition of conservative jurists who treated it as 
a device for allowing men to go unpunished, the infliction of punish- 
ment being regarded by them as the main object of the criminal 
court. The idea that the court might be an essential part of a salvage 
system designed to protect society through the reformation of the 
prisoner, was wholly contrary to the legal tradition. In New York 
and Massachusetts judges have now become thoroughly converted 
to probation as a means of social protection as well as of individual 
reformation. 

For those offenders who require, as a large number always will, a 
change of environment and commitment to some institution, the 
most far reaching and indispensable reform in our legal system is the 
adoption of the indeterminate sentence in connection with a reform- 
atory system. The law governing commitment to Elmira reform- 
atory provides that the courts imposing sentence to that institution 
"shall not fix or limit the duration thereof. " In a single line the power 
of the judge to fix any time sentence is removed. The maximum 
limit of time is that fixed in the code. That is sufficiently arbitrary, 
but it is vastly better than when left to the discretion of the judge. 
Before long we ought to have an absolute indeterminate sentence. 
The three important elements in it are first that the court committing 
shall not fix the duration; secondly, that the institution to which the 
prisoner is committed shall be reformatory in its character and 
equipped with a marking and grading system so that the prisoner 
by his conduct and character shall fix the length of his own sentence. 
Thirdly, the release of the prisoner should be a conditional release 
determined by a court of release or board of parole. Of all proposed 
modifications of our penal system none would effect such a radical 
and beneficent change as the general adoption of the indeterminate 
sentence with all that it implies. 



